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100 ConcRuss ] HOUSE OF REPRESENTATIVES [ eroxT

EMPLOYEE POLYGRAPH PROTECTION ACT

JuLy 4, 1987.—Committed to the Committee of the Whole House on the State of the
Union and ordered to be printed

Mr. Hawkins, from the Committee or Education and Labor.
submitted the following

REPORT
together with

MINORITY, DISSENTING, ADDITIONAL, SUPPLEMENTAL
DISSENTING, AND ADDITIONAL DISSENTING VIEWS

[To accompany H.R. 1212)

{Including cost estimate of the Congressional Budget Office)

The Committee on Education and Labor, to whom was referred
the bill (H.R. 1212) to prevent the denial of employment opportuni-
ties by prohibiting the use of lie detectors by employers involved in
or affecting interstate commerce, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows: -

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Employee Polvgraph Protection Act™.

SEC 2 PROHIBITIONS ON LIE DETECTOR USE

It shall be unlawful for any emplover engageé in commerce or in the production
of goods for commerce—

‘1 directiy or indirectly, w0 reguire. reguest. suggest, or cause any emploves
Or prospellive employvee to take or submit w any lie detector test;

(21 10 use, accept, refer to. or inguire concerning the results of any lie detector
test of any empiovee or prospective empiovee .

Yot discharge. dismiss. discipliine in any manner. or deny employment or
Promouion L, o1 ihreaten to take any such action against—

(A} any employee or prospective emplovee who refuses. declines, or faile
1o take or submit to any lie detector tes:; or

Gl-one
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(B) any employee or prospective employse on the basis of the yesults of
any lie r test; Or
42 i dischurps o in any manner discriminate against an employse or pro-
SpECLIVe tinploves because—
&+ Lt enipiovee or prospective emplovee has filed any complaint or in-
;mu::-: or caused to be instituted any proceeding under or related to this
(E ruch emplovee or prospective emplovee has testified or is about to tes-
Uiy i1 @ty sucth proceeding. or
(C; of the exercise by such employee, on behalf of himself or others, of
ary right afforded by this Act.
SE{ 3 NOTICE OF FPROTRCTHON

The Secretary of Labor shall prepare, have printed, and distribute a notice that
employers are prohibited by this Act from using a lie detector test on any employee
or prospective employvee. Each employer shall and keep posted, in conspicuous
placec uper o rromises where notices to employees and prospective employees are
custom. s noce o ine notice distributed by the Secretary under this section.

ShC @ AUTHOR'TY 1 THE SECKRETARY OF LABOR
g IN GEnena; —The Secretary of Labor shall—

© i suor orule: and regulations as may be necessary or appropriate for
carmvir; oct this Act

(2' cooperate with regional, State, Jocal, and other agencies, and cooperate
with and furnish u»-chni?l n:g istance to ::;ployers. lab?mg;nc':l::%m. and em-
ploymeni agencies o aid in effectuati purposes of thi . .

(§)mkehvuﬁpﬁmmmwmmdm&
Decessary or appropriate for the of this Act.

(b) SurreNa AuTrorrry.—For the purpose of any hearing or investigation under
this Act, the Secretary shall have the authority contained in sections 9 and 10 of the
Federa) Trade Commission Act (156 US.C. 49, 50).

SEC. 5. ENFORCEMENT PROVISIONS.
(@) Crvie PenavTixs —(1) Subject to P.I'I‘I'lgb 2)—
(A) any employer who violates section 8 may be assessed a civil money penal-
ty not to exceed $100 for each day of the violation; and
(B) any emplover who violates a&{ other provision of this Act may be assessed
Zaﬁi\gl penalty no:hw exceed 8:‘9, ' enal de 1), the

2 etermining the amount of any penailty un rp-ng'nph Secretary
shall take into account the previous record of the person in terms of compliance
with this Act and the gravity of the violation.

{3} Any civil penalty assessed under this subsection shall be collected in the same
manner as is required by subsections (b) h (e) of section 503 of Migrant and
Seasonal! Agricultural Worker Protection Act US.C. 1868) with respect to civil
penalties asseased under subsection (a) of such section.

&)hmmhmnsnm&a:rm.—m&a‘hgmmnuﬂonb
w,mﬁmdmubmmumdm ‘mmhw
jurisdiction, cause shown, to issue hnpwery or permanent restraining orders
and injunctions to require compliance with this Act.

(c) Private Civi Acmions.—(1) An employer who violates the provisions of this
Act shall be liable to the employer or prospective employee affected by such viola-
tior. An emplover who violates the provisions of this Act shall be liable for such
lega! or equitable relief as may be appropriate. including (without limitation) em-
plovment, reinstatement. promotion. the payment of wages lost, and additional
amount as conseguentia! damages

. (2' An sctior tc recover the liability prescribed in paragraph (1) may be main-
tained agains: the emplover in any Federai or State court of competent jurisdiction
by &ny one ©F more empioyvees or prospective emplovees (or any person acting on
behali of suct ermpiovee or emplovees for or ir. behal! of himself or themselves and
other emplovees or prospective emplovees similarly situated. No such civil action
may be commence¢ more than 3 vears after the date of the alleged violation.

(% The cour stz award w s prévailing plaintif” in any action under this subsec-
LoD Lhe Tedsolabné cusie 0f Buch 8CUIOL. Inciuding atworneys fees.

KEC 6. EXEMPTIONS

(&' N Arrircamion ™ GOVERNMENTAL EmrLovere.—The provisions of this Act
shall no. appt- with respect to the United States Governmen:. a State or local gov-
ernment. or a=> pohuca subaivision of a Steie or lolz. government.
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(b) NATIONAL DEFENSE AND SECURITY EXEMPTION —i 1: Nothing in this Act shall be
construed to prohibit the administration. in the pertformar.e of any counterintelil-
gence function, of any lie detectnr test to—

(A) any exper: or consultant under contract o the Durartment of Defense or
any employee of any contractor of such department; or
(B) any expert or consultant under contract with the Department of Energy

in connection with the atomic energy defense activiti-~ .1 such department or
any employee of any contractor of such department 1z connection with such ac-
tiviti

(2) Nothing in this Act shall be construed to prohibit the administration. in the
performance of any intelligence or counterintelligence function. of any lie detector

test to—

(AXi) any individual employed by, or assigned or detailed to, the National Se-
curity Agency or the Central Inte ligence Agency, (ii) any expert or consultant
under contract to the National Security tfency or the Central Intelligence
Agency, (iii) any employee of a contractor of the National Security Agency or
the Central Intelligence Agency, or (iv) any individual applying for a position in
the National Security Agency or the Central Intelligence Agency; or

(B) any individual assigned to a space where sensitive cryptologic information
is processed, or stored for the National Security Agency or the Cen-

Intelligence Agency.
(¢) Exzmrrion ror FBI ConTRACTORS.—Nothing in this Act shall be construed to
ibit the administration, in the performance of any counterintelligence function,
m m‘ thcr Du:t to an e::‘p.l,oyee ofa hgont::::‘t:‘regf thehl“ederf Bureau ?f In-
i partment ustice who is : in the performance of any
work under the contract with such Bureau.

SEC. 1. DEFINTTIONS.
As used in this Act—

(1) the term “lie detector test” includes any examination involving the use of :

any polygraph, deceptograph, voice stress analyzer, psychological stress evalua-
tor, or any other device (whether mechanical or electrical) which is used. or the
results of which are used, for the purpose of rendering a diagnostic opinion re-
garding the honesty of an individual; )

(2) the term “‘employer” includes an agent, independent contractor. employee,
or any other person acting directly or indirectly in the interest of an employer
in relation to an employee or prospective employee; and

(3) the term “commerce” has the meaning provided by section 3(b) of the Fair
Labor Standards Act of 1938 (28 U.S.C. 203(b).

SEC. 8. EFFECTIVE DATE.

This Act shall take effect 6 months after the date of its enactment.
INTRODUCTION AND BRIEF SUMMARY OF LEGISLATION

The Office of Technology Assessment (OTA) estimates that more
than 2 million polvgraph tests are given each year. The number of
tests given has tripled in the last 10 years. The shocking fact is
that the bulk of these tests aren't being given by the FBIL CIA.
NSA, or state and local police departments—90 percent of these 2
million tests are given by private business. Approximately three-
quarters of these tests are given for preemployment testing. The re-
maining one-quarter are used for examinations of employed work-
ers.

The polygraph. or lie detector, consists of a pneumograph tube. a
cardiocuff and electrodes which records a subject’s blood pressure,
pulse, respiration and galvanic skin resistance while a series of
questions are pused. Poiygraph equipment hasn t changed over the
years. The polvgraph and other lie detectors assume that there is a
direct correla’:: n hetween deception and physiningical responses. A

lie detector g == ol register Ceceplion: it r ors alres: tiroush
physiologica’ v nsec—whether out of anxizly. fear. anger or
nervousness.
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the use of these devices. Twenty-two States and the District of Co-
lumbia have pe legislation prohibiting their use in the private
workforce, while 19 States have attempted to regulate their use.
However, these separate laws have not proven effective. Often em-
ployers undermine State law by pressuring employees and job seek-
ers into “volunteering” to take a test although the state law pro-
hibits requiring or n?uutmg an examination. In States that com-
pletely ban the use of lie detectors, emplovers may avoid the law
by hiring in a neighboring state which permits examination and
then transferring the employee into the state where such testing is
Prohibitod. State tion, while ineffective, has proven to be a
‘seal of approval” of the gadget. resulting in the explosive rise to
more than 2 miliion tests given per year.

H.E. 1212, the Employee Polygraph Protection Act, was intro-
duced in the 100th Congress to address this problem at the national
level.

H.R. 1212 would uniformly ban the use of these tests by most pri-
vate employers. This legislation would protect workers who are
wrongfully denied employment and whose careers are devastated
because of lie detector test inaccuracies and employer abusss.

Someempoyenwbommﬂymliemmm-
fied on their erence for mandatory ation of the examiners
rather than elimination of the tests. believe that lie de-
wctﬁrtuum&drmweﬂet;ﬁnmdmmhttﬁfor
employee screening to t emp! theft. However, -
nomthefactthatliemrshave n proven to be unreliable
in detecting truth as well as glossing over the fact that the use of
lie detectors violates workers’ rights. Examiners often question em-
ployees concerning their sexual practices, home situations, fi-
nances, union activity, political and religious beliefs as well as
other personal subjects.

The American chological Association, before the Subcommit-
tee on Employment Opportunities, gave an example of the inaccu-
racy of these tests:

Assume that polygraph tests are 85 Rumt accurete, &
fair assumption based on the 1983 OTA report. Consider,
under such circumstances, what would happen in‘the case
of screening 1,000 employees, 100 of whom (10 percent)
were dishonest. In that situation. one would identify 85 of
the dishonest employees, but at the cost of misidentifying
135 (15 percent) of the honest employees. As you can see,
in this situation, the polygraph tester identifies 220 “sus-
Ects”, of whom 61 percent are completely innocent. It can

shown mathematically that if the validity of the test
drops below 85 percent, then the misidentification rate in-
creases. Similarly, if the base rate of dishonesty is less
than 10 percent, and it most likely is. the misidentification
rate increases. It is obvious tnat in the employment
screening situation it is a mathematical given that the ma-
jority of identified “‘suspects” are in fact innocent!

The sad consequence of basing employment decisions on inaccu-
rate “lie detector’ tests is that empiovers are refusing to hire able
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employees, putting honest citizens in the unemployment liine, and
deceitful people and those who know how to beat the tests.

otel Employees and Restaurant Employees International
Umon estimates that at least 200,000 Americans are denied Jobs
every year because employers rely on inaccurate “‘lie detector”

tests to make personnel decisions.

For the past three years, in subcommittee hearings and prior to

ittee majority and minority members have asked

eom and o tions to establish the difference in employ-

eﬁ between States that allow tests and States that do not. As

of this datc, no group has produced data proving that there is any

drop in theft in States where the polygraph is used versus States

wben itis rohiblted

oyee Pol ph Protection Act, if enacted, would pro-
tect workerl matlon in employment by eliminating
the general use of lie detectors in the workplace.

The bill protects workers who are wro y denied employment

' and whose careers are devastated on the results of these
| tests. Tens of thousands of workers are wrongfully
employment every year, either because they refuse to take
thehlhorboameofthemherentmaccuramesofthemchmes !
and their operators.

The bill would in no way prevent or limit the U.S. Justice De-
E‘.l:moot’n use of a polygraph test d a criminal investigation.

department would continue to be allowed to either request an
individual to take a polygraph test as part of that investigation, or
agree to administer a polygraph test at the request of an individual
under investigation.

Our Constitution presumes that an individual is innocent until
proven guilty. The polygraph abuses that principle because it re-
quires one to prove one’s innocence. The courts in this country
refuse to admit polygraph results as evidence in trials because of
the documented inaccuracies of these devices. It is sadly ironic that
criminals are protected from polygraphs while American workers
are not. This bxll will put an end to this duplicity.

LEGISLATIVE HISTORY AND COMMITTEE ACTION

Representative Pat Williams (D-MT) introduced the Emplovee
Polygraph Protection Act, H.R. 1212, on February 24, i%87. HR.
1212 prohibits the use of polygraphs and other lie detectors by pri-
vate sector employers involved in interstate commerce.

The bill, which has 151 cosponsors and bipartisan suppor:, was
referred to the Commission on Education and Labor. H.R. 1212 was
referred to the Subcommittees on Employment Opportunities,
{.;g?r Standards and Labor-Management Relations on March 4,

The Subcommittee on Empicyment Opportunities held hearings
on this legislation March 3 and April 30, 1987 Testimonv was re-
ceived from the late Representative Stewart McKinney and Repre-
sentative George “Buddy” Darden as well as a representative for
the Justice Department ard private sector empxo\ers and ¢mplove
ees. Since the 93rd Congress « total of & days of hearings have oe
conducted on polygraph lecisiition

}
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Last , the House considered H.R. 1524, which was aleo fatro-
duced Representative Williams. The legislation, as amended,
passed the House by a vote of 236-173. The Senate also conducted
hearings on gimilar legislation and the Senate version was reported
out of the Committee on Labor and Human Resources. However, no
further action was taken by the Senate prior to the adjournment of
the 99th Congress.

An open mark-up session was held by the Subcommittee on Em-
plovment Opportunities on Apri! 80, 1987. At that time, Represent-
ative Pat Williams offered a package of five amendments. The five
amendments included an exemption for private sector employers
doing intelligence or counterintelligence work with the ense
agencies; a technical amendment clarifying the term “employer”;
an amendment placinf a 3-vear statute of limitation for private
civil actior: & technical amendment clarifying the posting of public
notices and allowing for a maximum fine of $100 a day for failure
to post the appropriate notice and a technical amendment clarify-
ing the language of the bill. This package of amendments passed
the subcommittee by unanimous voice veote. Representative Wil
liams also offered an amendment to expand the definition of lie de-
tector tests to include “oral and written” tests. This amendment
passed by a roll call vote of 7-4. The bill, as amended, was favor-
ably reported to the full committee by a vote of 9-2.

eammimeonldnuﬁonmd r met on June 10, 1987 to
consider H.R. 1212. The Committee approved voice wote a
motion di ing the Subcommittees on Labor- t Re-
lations and r Standards from further considera of HR.
1212. The Committee amended the bill to delete the words “‘oral
and written tests” from the definition of lie detector tests. The
Committee also deleted the words “methods” and “chemical” as
well as “detecting deception, verifying truthfulness” from the defi-
nition. The Committee ordered the bill, as amended, favorably re-
ported to the House of Representatives by a vote of 25-9.

NEED POR LEGISLATION : -

HR. 1212 has been introduced in this Congress to help protect
workers’ ts, while also protecting employers from a pmmg
number of lawsuits regarding lie detector examinations, many
which are being won by workers and applicants.

Lie detector devices can include the Voice Stress Analyzer (VSA),
the Psychological Stress Evaluator (PSA) and other mechanical and
electrical tests as well as the polygraph.

For more than 20 years Congress been interested in the va-
lidity of these tests and every study done since 1963 for the United
States Congress has found that there is no scientific basis for poly-
graphs as lie detectors. These studies have concluded that the test s
inaccuracy and the violation of workers' rights outweigh any pos:-
tive results of lie detectors.

In tesumony before the subcommittee, the Legal Action Center
reported that these tests, although unfair to all workers, singled
out particular groups for discrimination. There is rapidly mounting
evidence that emplovment screening polygraph tests have & sub-
stantial discriminatory effeci on Black job applicants and employ-

———————.
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ees. Certain practices of commercial polygraph examiners also have
a tendency to unfairly discriminate against persons with phyvsical
or mental disabilities. They testified further that—

the shortcomings of employment polygraph testing as a
means of detecting deception can explain the tendency of
:hese tests to disadvantage minorities. First of all, the
polygraph is a measure of physiological functions, and
there is research evidence of ethnic and group differences
in physiological reactivity to stress which may affect the
poh\igra h’s validity when used on particular groups. Sec-
ondly, the inherent subjectivity of determinations based on
the polygraph creates extensive opportunities for conscious
or unconscious biases and culturag stereotypes to affect the

decisions made by polygraph examiners. :

In 1965 the Foreign Operations and Government Information
Subcommittee of the House Committee on Government Operations
stated in a lie detector study,

There is no lie detector; neither machine nor human.
People have been deceived by a myth that a metal box in
the of an investigator can detect truth or falsehood. ' o

The Pﬁva:ﬁol’rotwﬁon Study Commission, established by Con-
gress 1974, :rartadtheinaccumcyofliede’wctortuhand
recommended a federal law banning not only the use of these tests .
in employment but also the banning of the manufacturing and sell-
ing of the devices.

The test validity is primarily affected by the examiner, the sub-
ject and the setting. Examiners render a speculative interpretation
on the meanin u;% a complex graphic pattern reflecting oral, be-
havioral and physiological responses. However, many of these ex-
aminers are high school graduates with less than six weeks of
training while others do have advanced degrees but no training in
psychology or labor laws. When a examiner administers and scores
a test. no one can determine what portion of the score is attributed
to the test display, the subject’s behavior, or the examiner’s bias. Ir.
fact. examiners have admitted that a subject’'s behavioral cues
often enhance the likelihood of recognition of a deception.

The fact remains that no one. regardless of experience, can deter-
mine from a polygraph chart why a subject responded in a certain
wav, whether out of guilt, fear, anger or an artificial reaction re-
suiiing from self-inflicted pain. Testimony received by the subcom-
mittee shows that polygraph test results can be controlled by the
examine and that tg: test can be beaten. By being able to recognize
relevant questions and by physiologically responding “correctly” to
them. the test can be beaten. The test results reflect physiological
stress only, regardless of cause.

Emplovers believe that the polvgraph is their major source of
protection against the estimated 340 billion lost in the private
sector each vear due to theft. The National Institute of Justice esti-
mates thar securities fraud, corporate kickbacks, embezzlement and

Cem e cust emplovers three times the amount of loss thar
e :.wruze However, corporate management which is usu-
any Tespulsibie 10I these iypes of thefts is not subjected to lie de-
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tector tests, while the hoytly smployses are most likely to be su-
bejcted to testing. In fact, #e wast majority of the corporate man-
agement has never taken a lie detector test.

Opponents of polygraphs suggest that the money used 1 admin-
ister these tests could b:ornt more efficiently for background
checks of an applicant's history and sound inventory control
systems. Others suggest that the erosion of emplove: morale and

risk of employers’ liability may not be worth the use of these
tests. In addition, the results of internal auditing procedures can be
used as evidence in court against an employee while the polygraph
results may not.

The National Institute of Justice Study on Employee Theft shows
that employers who display respect for their emplovees’ rights and
do not adminizter lie detector tests have a lower thef: ra:« than

those who dc azcminister the tests. Although empicive: zre fre
quently the most apparent victims of lie detector tests. employers
may be compromising their security by relying ¢: machines

that do not work.

The g:owmg use of these subjective_tests by employers to ferret
out “dishonest” employees and ‘undesirable” applicants has
caused many people not only to focus on the of these
tests, but also the lawfulness of this , 'l‘h”en:? ooncerns
overﬁ‘h bt—b:o lie detectort"hetuhdulmlnde on.violat‘;o:xo thee:gllm'

ivacy, to process W an
tection of hmdﬂnUﬂhd&amFmrdwﬁmka:
protect workers’ riﬁm. while also protecting employers from the

growing number of lawsuits lie detector examinations.
Aﬁermorethansixt&yun,nl case, Frye vs. United States,
is still often quoted by courts. The decision states:
The systolic blood pressure ion test has not yet

gained such standing and scientific recognition among
courts in admitting expert testimony deduced from the dis-
covery, developments, and experiments thus far.

In spite of this, mlna-ﬂthoirmdﬂnpoly-
Fobe eoapioyers. e Tetaiiity of To deretory. bave

begun to use the test as an easy and inexpensive way to
find dishon d . More than
est an M% ore m

percent of the Fortune 500 cm&niu of the

trade firms reportedly on tests as a replacement for or en-
hancement of reference These tests, used by employers in
pre-employment and random on-the-job screening, are not used just
to detect deception, but are often used to gain persona! information
about applicants’ thoughts and attitudes.

Organizations have claimed that States should be sallowed to
handie the issue of lie detectors. However, State statutes of lie de-
tectors vary greatly. Only nine states currently have no laws gov-
erning any aspect of employee polygraph testing. Nineteern states
either require licensing of polygraph examiners or reguizic the
conduct of polygraph examinations. Ten states prohibit most pri-
vate employers from requiring a polygraph examination: as a condi-
tion of emplovment or contin employment, but aliow an em-
ployer to request such an exam. Fmad y, twelve states and the Dis-

Declassified and Approved For Release 2012/12/13 : CIA-RDP89B01356R000200250010-0



trict of Columbia prohibit private employers from requiring or re-
questing that 2 polygraph test be taken as a condition of employ-
ment, effectivelv banning its use in employment. Testimony before
the subcommitiee has also shown that state peiveraph regulatory
agencies are not effective and few have ever taken disciplinary
action against any examiners. Testimony also revealed that few
employees know of the state regulatory agencies and their right to
file a grievance.

Many have also argued that the polygraph tests should be regu-
lated instead of banned. However, as testimony before the Subcom-
mittee on Employment Opportunities points out,

Simply “regulating” polygraph testing the key
issue of polygraph :r%dity. ﬂo amount of trmg or expe-
rience on the part of an examiner can overcome the glar-

ing absence of scientific evidence supporting the underly-

ing premise of lie detector testing, particularly in the area

of reem?‘l:{ment or random screening. No amount of pro-
ural “‘safeguards” or detailed statutory instructions on

how employment polygraph tests may be conducted can al-
leviate the fundamental unfairness of claiming to measure

an individual’s integrity by means of this dubious procees.

Lie detector tests have a built-in bias against truthful ple.
The more honest workers are, the more likely they will fail test
because of their heightened sensitivity to having their honesty
challenged, or from fear of suspicion of be‘ule misdirected at them.
Dr. Leonard Saxe, principal author of the U.S. Congress, Office of
Technology Assessment (OTA) report, “The Scientific Validity of
Polygraph Tests”, ees that “‘because exceptionally honest and
intelligent individuals may be highly reactive to questions about
their truthfulness, such desirable employees will be misidentified
at highest rates than other less desirable employees.” Those work-
ers who fail the test carry this stigma with them on their person-
nel records which could ruin their future careers. Subcommittee
testimony demonstrated that being fired from a job after failing a
polvgraph examination. even after being proven innocent, has af-
fected emplovees’ job opportunities.

In analvzing whether the use of lie detectors in the workplace
should continue. Congress must weight the interests of both par-
ties, employers and employees alike. Where a less drastic and abu-
sive method to deter and detect theft exists, such a strong person-
nel and inventory control methods, Congress must urge that those
alternatives be used. We must carefully scrutinize the validity as
well as the abuses of lie detector examinations. It is the judgment
of this Committee that H.R. 1212 is necessary tc address the con-
cerns outlined above.

MAJOR PROVISIONS OF H.R. 1212

The Commictee on Education and Labor is concerned about em-
plovees who are wrongfully denied employment opportunities based
on lie detector tests. The Committee, by reporiing H.R. 1212, the
Emplovee Poivgraph Protection Act, intends to protect empiGyees
by proniming tne use of lie detectors in the privats warkforce: pre-
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heﬁ.:gthethm-nbdinnocentworkenvbom '
denied employment each year because of these inaccurate devices.

Prohibitions

The Committee recognizes that specific details relating to the
emplover prohibitions concerning the administration of lie detector
tests are needed to protect empioyees rights. The Committee, by
agreeing to language prohibiting employers from indirectly sug-
gesting a lie detector test, acknowledges a major concern that em-
ployers not be allowed to coerce emploi;es into volunteering for a
test. As polygraphers and employees acknowledge, refusal to volun-
teer for a test in a State that only prohibits an empl from re-
quiring an examination can many times result in the loss of a job.
The bil] prohibits not only indirect suggestion of & lie detector test,
but aiso prohibits employers from requiring or requesting lie detec-
tor tects or from referring to e test to change a person’s employ-
ment status in any way.

The Committee also recognizes the need to protect “whistleblow-
ers” from employer retaliation. The bill prohibits employers from
discriminating against a person who files a complaint or chooses to
testify in a proceeding ted to lie detector violations.

Notification Requirements

The Committee understands that employees have an appropriate
need to be informed of their rights lie detector tests in
the;vorkforeemhlll makes;‘::noe?;d o:;thtoinformunploy-
ees by requiring employers to a notice on the premises in con-

icuous and icar places. This notice, which is similar to the no-
tices required by the Fair Labor Standards Act, will be prepared,
printed and distributed b{ the Secre of Labor, relieving em-

loyers from all responsibility, except for posting requirements.

e Committee, by accepting the bill language, recognizes the need
for the Secretary of Labor to have adequate authority to effectively
enforce the Act, including the power to issue rules and regulations,

igati d inspections, and to sub)

tomake.ppropm‘tein an to subpoe-
m.pprwnnuwitnmfwnyhaﬁuminm

Enforcement Provisions

The Committee recognizes the need for strong enforcement provi-
sions to discourage employers from violating the Act. The Commit-
tee sought to achieve that result by providing a 3-year private right
of action as well as by injunctive enforcement by the Secretary of
Labor to give victims an effective set of remedies.

The committee recognizes the seriousness of violations of this Act
by providing for civil penalties of up to 2100 a dav for emplover
failure to post the notice and up to $10.000 for any other violation.
This reported bill also details the administrative procedures for the
assessment and collection of these fines for intentiona} violations
ac outlined in the Migrant and Seasonal Agricultural Worker Pro-
tection Act. :

Exemptions

Tne Committee recognizes that certain federal contractors should
be exempted from the provisions of this bill. It is the intent of this
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Committee that in matters of national security, private consuit-
ants, contractors and employees of contractors will be exempted
from this Act when performing counterintelligence or intelligence
work with the Central Intelligence Agency, National Securits
Agency, Federal Bureau of Investigation, and Department of De-
fense. The Committee also acknowledges that cryptologists working
for the CIA or NSA as well as private experts or consultants work-
ing with atomic energy defense activities in the Department of
Energy are also exempted from this Act. The Committee under-
stands that these exemptions will include private contractors as
well as individual consultants.

In providing these exemptions, the Committee intends that lie
detectors be used as only one tool in the investigation of an em-
ployee. During consideration of this legislation, members of the
Committee emphasized that lie detectors shall not be used as the
sole determinant of an employer’s action against an eniployee.

The Committee, by accepting the bill, also placed the focus of
coverage for the bill’s provisions on employers to facilitate enforce-
ment monitoring and also to expand Federal agency exemptions.
B; defining “employer” to include any person acting directly or in-
directly in the interest of an employer in relation to any employee
or t::lpecﬁve employee, private sector actions are broadened, and

employer exemptions are increased.

LIE DETECTOR DEFINITION

The Committee deleted the inclusion of “written or oral honesty
tests” from the definition of lie detector test, which was inserted
during subcommittee markup. In doing so, the Committee has re-
turned the definition to its original form to inlcude any examina-
tion involving the use of any polygraph, deceptograph, voice stress
analyzer, psychological stress evaluator, or any other mechanical
or electrical device used for the purpose of detecting honesty or dis-
honesty.

In deciding to strike the language from the definition. the Com-
mittee concludes that this issue should be handled separately from
the lie detector.

The Subcommittee on Employment Opportunities heard testimo-
ny from the American Psychological Association and the American
Medical Association recommending the inclusion of “written and
oral honesty tests” which do not meet national standards (as cited
below) in the deiinition of lie detector in section seven of this Act.

The Committee has learned that sections of some written or oral
psychological tests are being used to measure an individual’s hon-
esty despite the fact that these tests were designed for another pur-

The Committee recommends that tests used in the workplace by
employers anc the testing industryv meet the “‘Standards for Educa-
tional and Psychoiogicai Testing that are prepared by the Ameri-
can Educationa! Research Asszociation. the American Psychologica!
Association and t~¢ Nztional Counc! an Measurement in Educa-
tion.
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With reference to clause 21¥2rD: of rule XI of the Rules of the
House of Representatives, the Committee reports that no findings
or recommendations of the Commitiee on Government Operations
were received during the 100th Congress with reference to the sub-
ject matter addressed by H.R. 1212. This iz new legislation. No
oversight findings exist which might be reported to conform with
clause 20X3XA) of rule XI of the Rules of the House of Representa-

tives.
COST ESTIMATE

The Congressional Budget Office (CBO) has provided the Commit-
tee on Education and Labor with the following estimate on the
costs involved in implementung thi jegislation. The Committee
concurs with and adopts CBO's estimate, pursuant to Clause
2(1¥3XC) of rule XI of the Rules of the House of Representatives. No
other cost estimates have been received from any Federal agencies

or departments. .

U.S. ConGress,
ConGressionaL Bupaxr
Washington, DC, July 6, 1987.
Hon. AvGustus F. HAwxkins,
Chairman, Committee on Education and Labor,
U.S. House of Representatives, Washington, DC.

Dzar Mz. CaamMAN: The Congressional Budget Office has re-
viewed H.R. 1212, the Employee Polygraph Protection Act, as or-
dered reported by the House Committee on Education and Labor,
June 10, 1987.

This bill outlaws the use of polygraph tests on any emplovee or
prospective employee by private employers. The Secretary of Labor
is directed to distribute a notice that employers are prohibited
from using lie detector tests, to issue rules and regulations, and to
mfauthowz:n.ct Noligniﬁcantmbbthcfo‘d:g
government, no state or local would
curred as a result of enactment of this Hll'.

I you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,

Sincerely,
JAMEsS BLum
(For Edward M. Gramlich Acting Director).

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1x4) of ruie X1 of the Rules of the House of
Representatives and after reviewing the Congressional Budget
Office cost estimate, the Committec expects this legislatior, will not
have an inflationary impact upon prices and costs in the operation
of the national economy.
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, the Committee reports that there are no
changes to existing Federal law made by this bill as reported.

SECTION-BY-SECTION ANALYSIS OF H.R. 1212

Section 1.—Short Title
Tt},is section cites the Act as the “Employee Polygraph Protection

Section 2.—Prohibitions of Lie Detector Use

Section 2 outlines the lie detector prohibitions for employers en-
gaged in commerce or the production of goods for commerce.
This section makes it illegal for employers, when related to em-
ployees or potential employees, to: '
1. ire, request, suggest or cause a person to take or
submit to any lie detector test;
2. Use, accept, refer to, or inquire concerning the results of
. p or deny employment or pro-
motion to a person, or threaten to, for refusing, declining, or
failing to take or submit to any lie detector test or on the re-
sults of any lie detector test;
. 4. Discharge or discriminate (commit reprisal) against a
person for filing any complaint, instituting or causing to be in-
stituted or testifying in any proceeding related to this Act.

Section 3.—Notice of Protection

This section requires the Secretary of Labor to prepare, print
and distribute a notice to employers that states employers are pro-
hibited by this Act from using a lie detector test any employee or
prospective employee.

It aiso requires the employer to post the notice on all employer
premises where notices are usually posted upon receipt.

Section 4.—Authority of the Secretary of Labor

Section 4 authorizes the Secretary of Labor to set up provisions
for the implementation of the Act by allowing the Secretary to:

1. Issue needed rules and regulations;

2. Work with regional, State, local or other agencies and fur-
nish assistance to employers, labor organizations, or employ-
ment agencies;

3. Investigate, inspect, and require proper recordkeeping.

This Section also gives the Secretary subpoena authority for any
hearing or investigation as outlined by the Federal Trade Commis-
sion Act (Sections 9 and 10).

~

Ser:on 3 —FEnforcement Provisions

This Section allows injunctive action by the Secretary of Labor
or private civud acuon for employees or potential employees violat-
ed by Section 2 of this Act.

- CIA-RDP89B01356R00020025001
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retary of Labor.

penalties of not more than $10,000 for violations under this Act
except for a civil gnoney penalty of not more than $100 a day for
failure to post the Secretary’s notice. The penalty is based on the
previous record in terms of compliance with the Act as well as the
gravity of the violation. Collection of such penalties is the same as
provided for the Migrant and Seasonal Agricultural Workers Pro-
tection Act (Subsection (b} through (e} of Section 500

Employees or potential employees may also pursue private civil
action within 8 years after date of the alleged violation. Em-
ployers in violation of this Act are liable for legal or equitable
relief which may include employment. reinstatement. promotion,
pavment of lost wages, or an additional amount as iguidated dam-
ages as well as the costs of such actions including attorney’s fees
for prevailing plantiffs. Any one or more employee: may bring suit
against the employer for the damages in any Federal or State
court. .

Section 6.—Exemptions

Section 6 exempts all governmental employers, whether Federal,
State, local or a political subdivision.

This section also exempts private sector employers doing counter-
intelligence or intelligence work with the CIA, DOD, DOE atomic
energy defense activities, FBI and NSA.

Section 7.—Definitions

This section provides definitions for the terms used in this Act.
It defines “lie-detector tests” as any examination involving the
use of any polygraph, deceptograph, voice stress analyzer, psyscho-
logical stress evaluator, or any similar device whether mechanical

or electrical.
It defines “employer” as anyone acting directly or indirectly on
behalf of an employer including an agent, independent contractor,

oyee, or other person.

m;gfemceto ion 3b) of the Fair Labor Standards Act pro-
vides the definition of “Commerce.”

Section 8. —Effective Date

Section 8 states the Act takes effect six months after the date of
enactment.
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MINORITY VIEWS ON H.R. 1212—EMPLOYEE POLYGRAPH
PROTECTION ACT

We are stron%ly opposed to H.R. 1212, the Employee Polygraph
Protection Act. It is a hypocritical response to a problem that does
not exist.

The i ofthilbillhthatpolygraphlandothetliedutocton
are hi inaccurate, that they incorrectly identify vast numbers
of workers as deceptive, and t these workers are fired or not
hired as a result.

This premise is faulty for several reasons. While there is no abeo-
lute figure for accuracy, estimates range as high as 95 percent, and
even mﬁ of polygraphs will concede that an 85 percent accu-
racy is not unreasonable. Employers who use E} phs
ahomthmumywcurate.meywouldnotpay E

tl‘gatcnnatahighntcofm:cm-azy,ulingl e polygraph test ’
as the sole means for selecting or retaining empioyees con-
mhwmpmﬁce.hfut,mplomtypiaﬂy
do not this practice. A polygraph test is not a substitute for
an interview, for it cannot give any information as to a prospective
employee’s interpersonal skills and other attributes. Moreover, em-
ployers who testified before the Committee indicated that if a poly-
examination indicated deceptiveness, an employee or pro-
spective would be given a second test. Ju against a
standard of perfection, polygraphs fall short. But judged against
other hiring and t'grsonnel practices, such as interviews and back-
ground checks, {' are on a par if not superior. An employer
should be able to rely on every reasonable means possible to verify
a person’s honesty.
ployee theft accounts for an estimated $40 billion in losses
every year. Who pays for this theft? We all do, consumers, employ-
ers and emﬂl:cyees. e polygraph cannot end this theft. but it can
keep it in check. And while the scientific community may be divid-
ed on the accuracy of polygraphs. the business community is not.
Pol phs work.
Polygraph opponents make much of the “fact that polygraphs
are not issible as evidence. The Committee Report states that:

The courts in this country refuse to admit polygraph re-
sults as evidence in trials because of the documented inac-
curacies of these devices. It is sadly ironic that criminals
are prtot.ected from polygraphs while American workers
are not.

The problems with this statement are many. First, in several ju-
risdictions, both state and federal, polygraph evidence is admissi-
ble, generally with prior supuiation by ouin parties. Second. it
makes little sense to suggest that iob seekers sheuid be treated the

LY]

gmif
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- e same @8 Criminals, or more acouisibly, sriminal suspects. Should
v -~ an applicant be afforded a jury of liis or her peers? Should back-

: ground checks be subject to hearsay rules” The answers are obvi-
; ous. Of course & person facing prison should be treated differently
from one seeking employment. And in fact. admitting polygraph
evidence by stipulation is quite similar to the mutual, voluntary
procedure by which polygraph tests are administered in the private
sector. Moreover, if the courts should serve as our guide, should we
not take notice of the fact that the courts have permitted the use of
polygraphs for employment purposes for decades”

The judicial branch has recognised the validity of polygraphs. So,
too, has the executive branch. Polygraphs play a vital role in the
intelligence and counterintelligence efforts of the Department of
Defense. the Naticnal Security Agency. the Central Intelligence
Agency, the Federa! Bureau of Investigation and other agencies
Fortunatelv. the federal government’s ability to utilize polygraphs
is not impaired by this legislation, which would only restrict the
private use of polygraphs while permitting their public use to ge

unchecked. . ‘
i ' Oddly enough, the legislative branch, and the House in particu-
! lar, has also recognised the usefulness fﬂrol During con-
sideration of the defense authorization bill in this session of

Congress and last, the House overwhelmingly endorsed the use of
polygraphs for national lecuﬂty&:mhdovenstheﬂome
was ing the predecessor to this legislation last year, its spon-
sors agreed that polygraphs should be permitted in the private se-
curity, utility, pharmaceutical, day care, and nursing home indus-
tries.

We hope that the House will once again recognize the usefulness
of polygraphs by rejecting this legislation instead of applying it to
certain industries. If limited abuses have occurred and good busi-
ness practice has not been followed, then at most we should ad-
dress those abuses. But given the weakness of the arguments for

' this legislation, and iven the proven effectiveness of polygraphs
whenuedwoperly.go?mmmdopdnmmw:rk—
i ers and consumers of an important tool for combatting crime.
’ ’ STEVE BARTLETT.
Dick ARMEY.

Harris W. FAwWELL.
Cass BALLENGER.
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DISSENTING VIEWS BY MR. GUNDERSON AND MRS. ROUKE- .
MA—EDUCATION AND LABOR COMMITTEE REPORT ON
H.R. 1212, THE “EMPLOYEE POLYGRAPH PROTECTION ACT
OF 1987 JULY 8, 1987

" While we strongly oppose the ap h taken in H.R. 1212 to
comfletely ban the use of lygrapg testing in the private sector
work place, we recognize t the polygraph examination, when
used as an employment tool, is subject to many inaccuracies and
abuses which may adversely and unfairly impact on honest work-
ers. For this reason, during Full Committee consideration of this

islation we sumrtod an alternative to H.R. 1212 which would
have allowed for limited use of the polygraph exam as an investiga-
“'&?L;‘%.‘..f" prim:m mfk place h testing dum:

i itute wo prohibit po P! preem-
ployment screening, and would mh?ﬁ‘l:‘nndom testing of current
employees for no identifiable cause. However, the alternative
would allow employers to use the polygraph as an investigative tool
in the event of employee theft, embezzlement, misappropriation of
funds, industrial espionage, or in the event that a crime had oc-
curred which threatened public safety or resulted in substantial
property damage. Such. polygraphs may only be administered after
the appropriate law enforcement agency or the employer’s insurer
have been notified. . thin ind

While banning preemployment testing within most industries,
our alternative would ﬁave extended an exemption from the
preemployment testing ban for those industries t received ex-
emptions in last Congress’ House-passed employee pol h pro-
tection bill, H.R. 1524. These exemptions extend to u-
tical industry, for those employvees with access to stolen controlled
substances; private industry contractors with CIA, NSA, or FBI on
matters of national secunity; security services industries; public
utilities: and. day care centers and nursing care facilities. We feel
that these exemptions are justified due to the high level of risk to
public safety inherent in these industries. However the ban on
random postemployment testing would extend to all industries,
across-the-board.

We realize that even under these limited circumstances the accu-
racy of the polygraph in the work place is still somewhat at ques-
tion and subject to many outside variables. However, in developing
a fair and reasonable alternative approach to H.R. 1212 we took
into account existing research and information on the validity of
such examinations. According to a study published by the Office of
Technology Assessment (OTA; in 1983, meaningful scientific evi-
dence of polygraph validity could be found in the area of investiga-
tions of special criminal incidents OTA therefore concluded that
while accuracy still varies wiaeiy based on the specific circum-
stan s of each individua! exi.~ Zalvgraph validity increases with

iiT)
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) T entific m of my in :

o postem-
plovment screening situations, one of ¥ ‘Sonducted by the De-
partment of Defense. :

The Department of Defense has actively used the polygraph ex-
amination since World War I1. Principal application of the poly-
graph has traditionally beer. in the criminal and excuipatory arena
but personnel screening was begun by the National Security
Agency in 1951 and expanded into other com ts starting in
1982. DOD feels confident in the validity of tﬂ: polygraph, even
under screening situations. but only if the test is administered

pro rls.‘by a highly trained examiner.
e

partment of Defense reg\ﬂam ph ex-
aminations are extremely rigorous, for y and ex-

haustive tests It regulate: the types of questions lowed to b
asked and the conditions under which the exams are to be givern
Examinee rights are clearlv defined and explained to individuals tc
be tested.

In order to protect those employees and job ap licants who would
still be subject to polygraph examinations under our alternative
measure, we provided regulations and restrictions in our Substitute
thatmpaturudtotbeemntpodbhdhrthonDODmgul-
tions governing polygraph mtu:ﬁ within the Defense Department.
For instance, we require that examinations be composed of 3
parts: A -hshnewhereeummoummmddon ques-
tions to and on W machine itself; an in-test
phase where all relevant must pertain to the investigs-
tion at hand; and a post-test phase where the examiner goes over
the results of the test with the examinee. Our alternative also re-
quired that no more than 6 examinations may be completed by a
gglygra h examiner in any one calendar day, and that no test may

conducted for a period of less than 90 minutes. While not as
strict as those provided for by DOD, we feel that these regulations
go a long way 1n increasing the validity of the polygraph examina-
tion.

i ol gl M o ot and
under this alternative must be ﬁ%&o and
local law; consistent with any ndngﬁ.td ‘ hnnlnila_
agreement that explicitly or im imits or prohibits the use
such lie detector exams; and that in the case of an investigation
such tests would only be administered to em: with access to
the stolen property or facilities around whi crime occurred
and only allowed when such crime has been reported to the appro-
priate law enforcement agency or employer’s insurance company
prior to polygraph testing

While we continue te have concerns over the use of the poly-
graph in the workplace. ever under these restricted circumstances.
we feel that this alternative provides us with a much more reason-
able approach to this issue

It provides workers with protections against less accurate screen-
ing exams, it provides empioyers with added protection against en:-
ployee theft and crime. and. it provides us with a position that is
not gquite so hypocritica! ir. light of the fact that we do nothing to
prohibit the use of the polyeraph in the public sector—but we cor:-

- owh
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tinue to allow the use of the exam throughout the Federa! state
and local governments—and for such important uses as for our Na-
tion's defense and national security.

Unfortunately, polygraph testing can and has in the past resuit-
ed in unfair employment discrimination against honest job appli-
cants and employees. Even under the best of circumstances there is
a margin of error which is cause for great concern to those inter-
ested in worker rights. However, do we completely ban the use of
such a tool when _many experts agree that it can be an accurate
and valuable tool in combating employee theft and crime when ad-
ministered properly?

What we need to carefully determine is what the proper role of
the Federal government should be in providing protection against
polygraph abuses in the workplace, while still atlowing employers
to protect themselves from increasing rates of employee theft. This
is a particularly poignant question for businesses in “high risk” in-
dustries where theft and employee turnover is high, especially at a
time when losses in the retailing industry alone equal $10 billion
per year due to employee theft.

The substitute which we supported, but- which unfortunately
fuod iz Commiies acbims e gl Wo bogo ihat wo will b

1n ac its passage in p as
when this legislation goes to the House floor in the future.

STEVE GUNDERSON.
MARGE ROUREMA.

; g - L i PO VNN 1 - oy A
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ADDITIONAL VIEWS OF MR. GOODLING. MR _BARTLETT, MR.
ARMEY, MR. FAWELL, AND MR BALLENGER ON HR 1212,
THE “EMPLOYEE POLYGRAPH PROTECTION ACT™

H.R. 1212 would prohibit the use of polygraph testing in the pri-
: vate sector. We oppose passage of this legislation and believe it is
; both unfair and unworkable. We support H.R. 1536—which would
: allow continued use of the polygraph under strict guidelines—as a
suhstitute approach.

When the House passed similar leqisizt o 11 tne vwth Congress.
a string of amendments was added to exem.pt incusiry after indus-
trv from the ban on polygraph testing. Thesr exemptions were ap-
proved because indusiry representatives presenied solid arguments
about their need for polvgraph testing o protect their inventories
and assets. their customers. and the public health and welfare.

When H.R. 1212 reaches the House fioor, we believe we can
expect an even r line of businesses seeking exemptions from
the proposed ban. is is unfair to the businesses t are not
granted exemption, and it is unfair to the employees of those who
are exempt because they may be subjected to unregulated examina-
tions and potential abuse.

We do not question the need for regulation of the golygraph tech-
nique. We have heard testimony from witnesses who present con-
vincing evidence of the need for protections against abuse and
misuse of the polygraph.

But we believe that an outright ban on folygraph testing is
gimp!fy too drastic an answer to this problem. It won’t work. and it
is unfair.

The validity of polygraph testing is hotly debated. National secu-
rity agencies appeal to us to allow expanded use of polygraph test-
ing to i them ﬂ‘:ela re-

.« mnn‘“’ -

ing information, and we grant
quests. .dmmmatheu.:fenau ve told us that poly-
i gmphminaﬁmununwver’omﬁonm'tﬁcrnd
' geresent activities of federal and military employees cannot
obtained in any other way.

Thev present convincing arguments on behalf of allowing use of

lvgraph examinations, just as business and industry do. We be-
jeve that if the federal government and American business did not
find value in polvgraph testing, they would consider the resources
expended on such examinations to a waste of time, effort, and
funds. ar.? nc longer utilize them. However. this is not happening.

At the same time. no clear-cut. indefensible evidence has been
presented to prove that the polygraph technique is accurate in
every case. We often hear stories about people who have lost jobs
and whe have had their professional lives damaged by polvgraph
results which they claim to be wrong.

Because of the divisiveness of this issue. we urge our colleagues
to consider an alternative proposal that would allow continued use

(20
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of polygraph testing—but only if strict guidelines are followed gov-
erning the administration of the test and protecting the rights of
examinees. We support this approach, embodied in H.R. 1536, the
Polygraph Reform Act of 19%7, spcnsored by Congressmen Bill
Young of Florida and Buddy Darden of Georgia.

H.R. 1536 would establish strict federal guidelines to assure ex-
aminers are qualified and that they use accurate equipment. It
would protect the rights of examinees by making it illegal for ex-
aminers to ask personal questions concerning religion, racial, polit-
ical or social beliefs, or other irrelevant personal questions. It
would protect the confidentiality of examination results.

Additionally, H.R. 1586 would assure that no employment deci-
sions would be made based solely upon polygraph examination re-
sults or refusal to take a polygraph examination. And, it would
treat all industries equally by denying special exemptions.

The Young-Darden proposal respects the rights of examinees as
well as the rights of American business and industry to use the
polygraph as an investigative tool.

But, more importantly, perhaps, H.R. 1536 respects the rights of
States to regulate polygraph use—tailoring it to the needs of their
citizens. Two-thirds of the States have passed laws governing ad-
ﬂip'ntntionofthepolmaph.mngingfromoutrighthmtougu-

Not every problem has a federal solution. To enact an outright
ban on polygraph use in the private sector when no consensus has
been reached on its validity is not only unfair, it is unwise. Such a
ban would also clearly establish an unfair double standard by al-
lowing its use in the public sector, and prohibiting it in the private
sector.

We urge the support of the Young-Darden legislation as a re-
sponsible alternative to H.R. 1212

BiLL GOODLING.
STEVE BARTLETT.
Dick ARMEY.
HARRIS W. FAWELL.
Cass BALLENGER.
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SUPPLEMENTAL DISSENTING VIEWS

. 1 support the reascned approach taken in Mr. Gunderson's sub-
stitute to HR. 1212 and am pleased it includes my amendment ex-
empting the private security industry. However, any legislation re-

) stricting the use of polygraph examinations by employers should
i also include an exemption for the i securities indus-

B tries. Regrettably. the Roukema amendment offered during full
Committee considerzinr o HR 1212 to exempt federz!lv-insured
banks and firarn. i ;r.- Ltions and those stock excha.yes and in-
vestment compar.ies refujaied pursuant to the Securities Exchange
Act was rejected

By their nature <such financial entities handie enormous
amounts of cash anc securities each day. Therefore, employees—
E from the lowest clerk 1 the highest executive—have daily access to
] significant funds. Loeses from internal fraud and embezziement are
’ %lllenﬁct.aeconhngtothe!‘oderdﬁuruudln
and

—— e gl ¢

im'ﬁ,l,;tlbﬂ”%'“’%“bfmwm?'}“}“”“g
oans year alone. Employees are responsible for grea
i A and larcenies combined. For

losses than all robberies, :
this resson, the Federal Deposit Insurance Act federally- :

insured banks from employing any person con of any erimi-
nal offense involving dishonest or breach of trust without ob-
taining the written approval of the Federal Deposit Insurance Cor-
poration (FDIC).

For precisely these reasons, the Chairman of the FDIC and the
Chairman if the Securities and Exchange Commission (SEC) have
in-geii exemption of financial institutions from the strictures of this

islation.

proved a
exem the private security industry (included this year in the
tute). It would be completely anomalows and
wholly contradictory to exempt armored car personnel! responsible
for transportation of cash, etc. and then not exempt the em:
of theg:anks and other financial institutions who dle that cash
everv day.
ile there exist certain questions about the reliability of poly-
graphs as an absolute indicator of honesty, there is no question
about the utility of using this device as one part of an integrated !
svstem to evaluate emplovee trustworthiness. We should not deny Y
those employers whose¢ businesses, by their nature. have a basic )
foundation in hones: this imporiant too).

Finally, let me emphasize that the House came close to passing
this exemption for financia! institutions. The primarv reason for
the failure of this provisior. was its breadth—it include¢ pawnbro-
kers, telegraph companies and travel agencies. 1

oo

[poey

-
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My amendment has been carefully writen to include only those
institutions insured by the federal government or regulated by the
Securities and Exchange Commission. I intend to offer this Rouke-
ma amendment during floor consideration of H.R. 1212,

MARGE ROUKEMA.
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ADDITIONAL DISSENTING \;121'17?’5 OF MR. GRANDY ON HR.

Althcurh 1 cannot support HR. 1212 which would completely
ban the uze of the polygraph test in the private sector X
believe the time has come to protect the American worker from the
typesofabusespropagatedbythemicmeofthepo At the
same time. however, employers have a legitimate right to 'r'utect
their hisroines from crimes committed by emplovees. H.R. 1212
does it wlirjuately protect both the empicyee and employer. For
this reasorn. 1 am Proposing a reasonable alternative which does
Justice t¢ 21 concerned.

To baiance the rights of both employer and employee, we need to

allow use of the polygraph in those instances where it is most effec-

tive, namely, after a specific crime has been committed. s
the test must be conﬁccud within appropriate boundaries

rrouacta basic civil rights of the oiee I am mgpaﬁn of regu-
ations similar to those proposed in H.R. 1536 and by the substitute
offered in Committee mark-up by Mr. Gunderson. , both of
theaeproposalswouldnllowthepol to be used in

ployment instances and therefore, not adequately the

fundamental issue of worker protection.

H.R. 1212, on the other hand, offers no protection to omploien
against employee crime. Research indicates that the polygraph is
most accurate when used after a specific crime has been commit-
ted. Under these circumstancs, the polygraph should be allowed as
only one tool among many to assist employers in protecting their
investories from employee theft. A complete ban on the ’olm
does not rggogmu the legitimate interests of employers, and
therefore be rejected.

Wemnbuthlaneetheinm&bothmploymndmﬂoy-
mbymhicﬁngihunwthuedmmncswhudn&om-
graph is most effective and at the same ti mﬁm the test so0
as to honor the civil rights of those being . I will continue to
pursue this balanced approach as this bill is debated on the House

floor.
FrED GRANDY.

1V3 :wéIA-RDPBQBO‘I 356R000200250010-0

o A,

S

CIA-RDP89B01356R000200250010-0



